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THE COMPTROLLER QENERAL 
O F  T H E  U N I T E D  BTATES 
W A S H I N O T O N .  D.C. 2 0 5 4 8  

MATTER OF: Gentex  C o r p o r a t i o n  

DIGEST: 

1. P r o t e s t  t h a t  s p e c i f i c a t i o n s  are n o t  
s u f f i c i e n t l y  r i g o r o u s  t o  p r o d u c e  s a f e  and  
u s a b l e  p r o d u c t  is d i s m i s s e d  s i n c e  GAO w i l l  n o t  
q u e s t i o n  a g e n c y  d e t e r m i n a t i o n  t h a t  a less 
r e s t r i c t i v e  d e s c r i p t i o n  w i l l  meet a g e n c y  
n e e d s .  GAO g e n e r a l l y  w i l l  n o t  c o n s i d e r  al lega- 
t i o n  t h a t  more r e s t r i c t i v e  s p e c i f i c a t i o n s  
s h o u l d  have  been  employed ,  s i n c e  u s e  of u n d u l y  
r e s t r i c t i v e  s p e c i f i c a t i o n s  v i o l a t e s  s t a t u t e s  
and  r e g u l a t i o n s  r e q u i r i n g  f r e e  and o p e n  compe- 
t i t i o n  i n  Federal  p r o c u r e m e n t .  

d e t e r m i n e  p r o d u c t  a c c e p t a b i l i t y  rests w i t h  con- 
t r a c t i n g  o f f i c i a l s  and user a c t i v i t i e s  which  
are i n  t h e  bes t  p o s i t i o n  t o  d e t e r m i n e  t h e  
G o v e r n m e n t ' s  minimum n e e d s  and me thods  o f  
m e e t i n g  them. 

2. R e s p o n s i b i l i t y  f o r  tests and  p r o c e d u r e s  to  

Gen tex  C o r p o r a t i o n  ( G e n t e x )  protests  t h e  s p e c i f i c a t i o n s  
u n d e r  i n v i t a t i o n  f o r  b i d s  ( I F B )  No. DLA100-82-B-1116 f o r  
SPH-4 f l y i n g  helxxets  ( h e l m e t ) ,  i s s u e d  by t h e  D e f e n s e  
Log i s t i c s  Agency ( D L A ) .  G e n t e x  asser t s  t h a t  t h e  t e c h n i c a l  
d a t a  p a c k a g e ,  w h i c h  i n c l u d e s  t h e  s p e c i f i c a t i o n s  f o r  t h e  
h e l m e t s ,  is " n o t  o n l y  d e f e c t i v e ,  b u t  p o t e n t i a l l y  h i g h l y  
u n s a f e  " 

We d i s m i s s  t h e  protest .  

T h i s  I F B  w a s  i s s u e d  o n  Augus t  13, 1982.  A s  a r e s u l t  o f  
G e n t e x ' s  p ro t e s t  t o  GAO, t h e  b i d  o p e n i n g  was p o s t p o n e d .  DLA 
c o n d u c t e d  a r e v i e w  of t h e  s p e c i f i c a t i o n s  t o  c o n s i d e r  t h e  
i s s u e  r a i s e d  by  G e n t e x ' s  p r o t e s t .  An amendment was i s s u e d  
on  November 1, 1 9 8 2 ,  w h i c h  made c h a n g e s  t o  t h e  I F B .  Gen tex  
communicated f u r t h e r  o b j e c t i o n s  t o  t h e  r e v i s e d  s p e c i f i c a -  
t i o n s  o n  November 1 2 ,  1982.  A n o t h e r  amendment to  t h e  I F B  
was i s s u e d  w i t h  t w o  f u r t h e r  m o d i f i c a t i o n s  on  November 1 7 ,  
1982.  B i d s  were opened  o n  December 1, 1 9 8 2 ,  and  n i n e  b i d s ,  
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i n c l u d i n g  a b i d  from Gen tex ,  were r e c e i v e d .  Whi l e  t h e  
protest w a s  p e n d i n g ,  award was made to  t h e  t w o  lowest 
b i d d e r s .  

E s s e n t i a l l y ,  Gen tex  a r g u e s  t h a t  t h e  s p e c i f i c a t i o n s  
c o n t i n u e  t o  be  d e f e c t i v e  because t h e  s o l i c i t a t i o n  d o e s  n o t  
i n c o r p o r a t e  c e r t a i n  q u a l i t y  a s s u r a n c e  p r o v i s i o n s ,  makes 
e r r o n e o u s  t e c h n i c a l  s t a t e m e n t s ,  and may have  serious 
p h y s i o l o g i c a l  and l i f e  s a f e t y  c o n s e q u e n c e s .  

Gen tex  s p e c i f i c a l l y  asserts t h a t  c o n s t r u c t i o n  o f  t h e  
helmet s h e l l  i n  a c c o r d a n c e  w i t h  t h e  DLA s p e c i f i c a t i o n s  may 
i m p r o p e r l y  e l i m i n a t e  c e r t a i n  s p e c i f i e d  benchmarks  and t h a t  
d i m e n s i o n a l  t o l e r a n c e s  f o r  t h e  f i t  o f  t h e  h e l m e t  are 
improper and  w i l l  a f f e c t  a d v e r s e l y  t h e  h e l m e t ' s  s a f e t y  and 
wear. Gen tex  argues t h a t  t h e  mater ia l  used t o  c o n s t r u c t  t h e  
h e l m e t  s h e l l ,  s p e c i f i c a l l y  t h e  ear s e c t i o n ,  and t h e  minimum 
s h e l l  t h i c k n e s s  r e q u i r e m e n t  are i n a d e q u a t e  and  may u l t i -  
m a t e l y  r e s u l t  i n  t h e  h e l m e t  c r a c k i n g  a f t e r  u s e .  Gentex  a lso 
r e q u e s t s  t h e  i n c l u s i o n  o f  q u a l i t y  a s s u r a n c e  p r o v i s i o n s  
beyond t h e  c o n t r a c t  i n s p e c t i o n  clause. S p e c i f i c a l l y ,  Gen tex  
asks f o r  t e s t s  o f  t h e  s h e e r  s t r e n g t h  and r e s i n  c o n t e n t  of 
t h e  h e l m e t  s h e l l  t o  i d e n t i f y  e x t e r i o r  f i n i s h  c o a t i n g  
defec ts ,  e s p e c i a l l y  r e l a t i n g  t o  a d a n g e r  o f  i m p r o p e r l y  
s e c u r e d  screws, and t o  a s s u r e  proper v i s o r  g u i d e  a d h e s i o n .  
Gentex  f u r t h e r  a r g u e s  t h a t  t h e  s p e c i f i c a t i o n s  permit exces- 
s i v e  space be tween t h e  h e l m e t  l i n e r  and  s h e l l  which  c o u l d  
create a n  u n s a f e  stress on  t h e  l i n e r .  R e g a r d i n g  t h e s e  
a l l e g e d  s p e c i f i c a t i o n  d e f i c i e n c i e s ,  Gen tex  c o n c l u d e s  t h a t :  

, 

" *  * * t h e  r e s p o n s e  by  t h e  p r o c u r i n g  a g e n c y  t o  
o u r  p ro tes t  d o e s  n o t  a d d r e s s  t h e  many major 
s a f e t y  h a z a r d s  which  c o n t i n u e  t o  e x i s t  i n  t h e  
t e c h n i c a l  d a t a  package  a s  i t  p r e s e n t l y  is  w r i t -  
t e n .  W e  b e l i e v e  t h a t  as  a r e s u l t ,  t h e  t e c h n i -  
cal  d a t a  package  w i l l  n o t  r e s u l t  i n  t h e  con- 
s i s t e n t  p r o d u c t i o n  o f  u s e a b l e  safe h e l m e t s  o n  a 
mass p r o d u c t i o n  b a s i s . "  

Gen tex  f u r t h e r  asserts it  is i n  t h e  b e s t  p o s i t i o n  to 
a n a l y z e  t h e  s p e c i f i c a t i o n s  a s  i s s u e d  and t o  d e t e r m i n e  
w h e t h e r  t h e y  would r e s u l t  i n  t h e  p r o d u c t i o n  o f  d e f e c t i v e  
p r o d u c t s .  
of t h e  h e l m e t ,  t h a t  t h e  h e l m e t  h a s  been  c o v e r e d  by l i c e n s i n g  
a g r e e m e n t s  be tween  Gentex  and t h e  Depar tmen t  o f  Defense ,  and 
t h a t  t h e  h e l m e t  h a s  n e v e r  b e e n  s u c c e s s f u l l y  p r o c u r e d  on a 

G e n t e x  a d v i s e s  t h a t  i t  w a s  t h e  o r i g i n a l  d e s i g n e r  
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mass p r o d u c t i o n  b a s i s  f rom a n y  company o t h e r  t h a n  Gentex .  
G e n t e x  a lso a l l e g e s  t h a t  Gen tex  may b e  s u b j e c t  t o  p o t e n t i a l  
p r o d u c t  l i a b i l i t y  c i v i l  a c t i o n s  b e c a u s e  i t  is t h e  o r i g i n a l  
d e s i g n e r  of t h e  h e l m e t .  Thus ,  Gen tex  a p p a r e n t l y  c o n t e n d s  
t h a t  because o f  i ts h i s t o r y  as  a l l e g e d l y  t h e  o n l y  s u c c e s s f u l  
m a n u f a c t u r e r  o f  t h i s  h e l m e t  and  t h e  p o t e n t i a l  f o r  p r o d u c t  
l i a b i l i t y  claims, t h e  s p e c i f i c a t i o n s  have  been  r e l a x e d  
i m p r o p e r l y  and  s h o u l d  b e  more r e s t r i c t i v e l y  drawn. 

DLA r e p o r t s  t h a t  i t  h a s  r e v i e w e d  G e n t e x ' s  c o n c e r n s ,  h a s  
r e v i s e d  t h e  s p e c i f i c a t i o n s  where  i t  found  G e n t e x ' s  c o n t e n -  
t i o n  had merit,  and  now t h i n k s  i t s  s p e c i f i c a t i o n s  r e s u l t  i n  
a h e l m e t  which  w i l l  meet i t s  minimum needs .  

We w i l l  n o t  c o n s i d e r  G e n t e x ' s  protest .  Al though  o u r  
O f f i c e  r e v i e w s  a l l e g a t i o n s  t h a t  p r o s p e c t i v e  c o n t r a c t o r s  are 
p r e v e n t e d  froin c o m p e t i n g  by  u n d u l y  r e s t r i c t i v e  s p e c i f  ica- 
t i o n s ,  w e  do so b e c a u s e  t h e  u s e  of s u c h  s p e c i f i c a t i o n s  v i o -  
l a t e s  t h e  s t a t u t e s  and  r e g u l a t i o n s  r e q u i r i n g  f r e e  and  o p e n  
c o m p e t i t i o n  i n  Federal  p r o c u r e m e n t .  Miltope C o r p o r a t i o n - -  --- ---- 
R e c o n s i d e r a t i o n ,  -- B-188342, J u n e  9 ,  19-?j-, 77-1, C P D  417 ,  
sRT5 o n  r e c o n s i d e r a t i o n  -- ( s e c o n d ) ,  -- J u l y  1, 1977 ,  77-2 C P D  3 .  

Q u i t e  a d i f f e r e n t  s i t u a t i o n  i s  p r e s e n t e d  when, as  h e r e ,  
a protester  a r g u e s  t h a t  t h e  G o v e r n m e n t ' s  i n t e r e s t  a s  u s e r  is 
n o t  a d e q u a t e l y  p r o t e c t e d .  P r e s u m a b l y ,  Gen tex  would b e n e f i t  
i f  i t  were able  to  c o n v i n c e  DLA o f  i t s  p o s i t i o n ,  b e c a u s e  i t  
c o u l d  t h e n  b e  c o n s i d e r e d  as  a p o t e n t i a l  sole-source 
s u p p l i e r .  T h i s  a p p a r e n t  i n t e r e s t  is n o t  a protectable  o n e  
u n d e r  o u r  b i d  p ro tes t  f u n c t i o n ,  t h e  p u r p o s e  of which  is  to 
i n s u r e  t h a t  f r e e  and  o p e n  c o m p e t i t i o n  is a t t a i n e d .  M i l t o p e  
----- C o r p o r a t i o n - - R e c o n s i d e r a t i o n ,  ,-~---- __ s u p r a .  I n  o t h e r  words,  Gen-- 
t e x ' s  a l l e g a t i o n s  a r e  n o t  a matter o f  l e g a l  c o n c e r n  b e c a u s e  
t h e  e f f e c t  o f  i n c l u d i n g  o t h e r  f i r m s  i n  t h e  p r o c u r e m e n t  is 
c o n s i s t e n t  w i t h  t h e  s t a t u t o r y  r e q u i r e m e n t s  to  b r o a d e n  compe- 
t i t i o n .  J o s e p h  P o l l a k  C o r p o r a t i o n ,  B-20-9899, December 23,  
1982 ,  82-2 CPD 5 7 3 ;  W o r t h l n g t o n  Group, McGraw-Edison 
- Company, B-207348, -- e t  - a l . ,  J u n e  4 ,  1 9 8 2 ,  82-1 CPD 534. 

r e s p o n s i b l e  f o r  i n s u r i n g  t h a t  s u f f i c i e n t l y  r i g o r o u s  s p e c i f i -  
c a t i o n s  a r e  employed ,  s i n c e  t h e y  m u s t  s u f f e r  a n y  d i f f i c u l -  
t i e s  d u e  to  i n a d e q u a t e  e q u i p m e n t .  F o r  t h e s e  r e a s o n s ,  a b s e n t  
e v i d e n c e  o f  f r a u d  or w i l l f u l  m i s c o n d u c t  on  t h e  p a r t  of s u c h  
o f f i c i a l s ,  w e  c o n s i s t e n t l y  have  r e f u s e d  to  r e v i e w  a l l e g a -  
t i o n s  t h a t  more r e s t r i c t i v e  s p e c i f i c a t i o n s  s h o u l d  have  been  
used .  Grove M a n u f a c t u r i n y  Company, - -  B-202531, Augus t  1 7 ,  
1 9 8 1 ,  81-2 C P D  1 4 7 ;  C o n s t a n t i n e  N .  P o l i t e s  --- & C o . ,  8-198089, 

-.__-_I---c----- 

._-I- - -- - - ---- -- 

F u r t h e r ,  c o n t r a c t i n g  o f f i c i a l s  and  u s e r  a c t i v i t i e s  are  

- - - -- - -- - -- -- -- - 
-------_--- 
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June 23, 1 9 8 1 ,  81-1 CPD 518;  Ring  Power C o r p o r a t i o n ,  
B-201683, March 9 ,  1981 ,  81-1 183; K r l t o p e  C o r p o r a t i o n - -  
R e c o n s i d e r a t i o n ,  s u p r a .  

The same g e n e r a l  r u l e  app l i e s  to  t h e  tests and 
p r o c e d u r e s  t o  d e t e r m i n e  p r o d u c t  a c c e p t a b i l i t y :  r e s p o n s i -  
b i l i t y  rests w i t h  c o n t r a c t i n g  o f f i c i a l s  and  u s e r  a c t i v -  
i t i e s .  I n  e i t h e r  case, these i n d i v i d u a l s  are most f a m i l i a r  
w i t h  t h e  c o n d i t i o n s  u n d e r  which  t h e  s u p p l i e s  or s e r v i c e s  
b e i n g  p r o c u r e d  w i l l  be used  and  a re ,  t h e r e f o r e ,  i n  t h e  b e s t  
p o s i t i o n  t o  d e t e r m i n e  t h e  Governmen t ' s  minimum n e e d s  and  
me thods  of m e e t i n g  them. O u r  O f f i c e  w i l l  n o t  q u e s t i o n  t h e  
t e c h n i c a l  j u d g m e n t s  o n  which  t h o s e  d e t e r m i n a t i o n s  are b a s e d  
u n l e s s  t h e y  are  c l e a r l y  shown t o  be  u n r e a s o n a b l e .  J o s e p h  
P o l l a k  C o r p o r a t i o n ,  s u p r a .  

--_I-- - 

-- 
W e  n o t e  t h a t  i n  Grove  M a n u f a c t u r i n g  Compani,  s u p r a ,  - 

b e c a u s e  of t h e  se r iou - l ega t ions  r a i s e d  c o n c e r n i n g  po ten -  
t i a l l y  d a n g e r o u s  s a f e t y  p r o b l e m s  w i t h  t h e  e q u i p m e n t  b e i n g  
p r o c u r e d ,  w e  recommended t h a t  t h e  a g e n c y  g i v e  f u r t h e r  con- 
s i d e r a t i o n  t o  G r o v e ' s  a l l e g a t i o n  r e g a r d i n g  s a f e t y  f e a t u r e s .  
However, h e r e ,  t h e  r e c o r d  shows t h a t  DLA h a s  c o n s i d e r e d  
G e n t e x ' s  comments and  t h a t  f i r s t  a r t i c l e  t e s t i n g  w i l l  b e  
p e r f o r m e d  o n  t h e s e  h e l m e t s  b e f o r e  t h e i r  w i d e s p r e a d  u s e ;  
t h e r e f o r e ,  w e  f i n d  i t  u n n e c e s s a r y  t o  recommend t h a t  any 
f u r t h e r  a c t i o n  be  t a k e n  i n  t h e s e  c i r c u m s t a n c e s .  

We d i s m i s s  t h e  protest .  

A c t i n g  G e n e r a l  C o u n s e l  




